
 

 

HSLA DRAFT RESPONSE TO THE CONSULTATION ON THE 

SENTENCING GUIDELINE FOR GROSS NEGLIGENCE MANSLAUGHTER 

 

 

Question 9 – Do you agree with the proposed approach to the assessment of culpability?  Please give reasons 

where you do not agree. 

 

No. 

 

It is noted that the Sentencing Council have acknowledged that the creation of the Draft Guideline has been 

“particularly challenging” in part as the offence is rarely committed and, when it is, it covers a wide variety 

of different circumstances.  The Health and Safety Lawyers Association (HLSA) is concerned that the review 

of cases that led to the creation of the Draft Guideline as drafted involved as few as 5 cases where the fatality 

occurred in a workplace context.  Whilst it is accepted that there are a limited number of cases available to 

consider, the danger in combining workplace deaths with other gross negligence cases, as the Draft Guideline 

does, is that the guidance fails adequately to reflect factors germane to workplace fatalities and/or includes 

factors that would never play any role in such cases.  

 

The HLSA is concerned that the Draft Guideline as drafted will lead to the majority of future cases being 

sentenced either in the High or Very High Culpability categories.  It is understood from discussions with Ruth 

Pope at a July 2017 HLSA meeting, that the Sentencing Council’s intention is that the “average” case of gross 

negligence manslaughter would fall within the Medium Culpability category as drafted.  Such an approach 

would make good logical sense.  However, two of the factors indicating High Culpability, namely “negligent 

conduct persisted over a long period of time (weeks or months)” and “offender was clearly aware or the risk 

of death arising from the offender's negligent conduct” are of particular concern to the HSLA.  These two 

factors are extremely likely to exist in most workplace fatalities that give rise to a charge of gross negligence 

manslaughter, and could even be said to be conditions precedent to such a charge being made.  

 

Therefore, as drafted the Draft Guideline will lead to the “average” case falling into at least the High 

Culpability bracket, rather than the Medium Culpability bracket, as was intended.  This will lead to the current 

(pre-Guideline) mean level of sentencing in such cases of around 5 years imprisonment, prior to credit for 

guilty plea, increasing to 8 and sometimes even 12 years’ imprisonment. 

 

These two factors that particularly concern the HSLA may well be appropriate indicators of High Culpability 

in other non-workplace gross negligence manslaughter cases; but they are not in our view appropriate factors 

for the Court to consider in workplace type cases as suggesting culpability greater than the norm.  

 



 

 

Health and safety breaches by their nature tend to persist for a period of weeks or more before any accident 

occurs.  A less serious and less culpable breach might take longer to emerge as an accident and might therefore 

have persisted longer than a more serious and culpable breach that causes an accident in a matter of days.  The 

“negligent conduct” in workplace cases is usually an omission, so an omission that persists for weeks before 

it is manifest as a fatal accident is not necessarily more culpable than an omission that manifests itself more 

quickly. 

 

The ‘awareness of risk’ culpability factor is also a poor indicator of High Culpability for workplace cases.  

Workplace managers in positions of authority and responsibility would be expected to be aware that their 

breach could cause a safety risk; indeed, a grossly negligent manager with awareness of the risks might in 

many circumstances be less, rather than more, culpable than another grossly negligent manager who was 

ignorant of the risks.   

 

The strong likelihood is that where they are relevant to culpability, the two proposed features of High 

Culpability that particularly concern the HSLA will have been factored into the decision making process in 

determining whether to charge an individual with workplace type gross negligence manslaughter. The court 

will then effectively be double counting at sentence in using those features to place the case in the High, or 

sometimes the Very High, Culpability brackets. It is insufficient to leave it to the discretion of the Court to 

preclude these factors in following the direction to “avoid an overly mechanistic application” of the factors, 

given that the Guideline has expressly indicated the opposite.  

 

The HSLA respectfully suggests that: either the Guideline should explicitly state that those two factors should 

not be used to indicate High Culpability in workplace cases, because they are often normal features of 

workplace gross negligence cases; or those two factors should be removed from the list completely, allowing 

the Court to use its discretion in any event if the features appear to be pertinent.  

 

Question10 – Are there any aggravating or mitigating factors that should be removed or added?  Please give 

reasons. 

 

Yes. 

 

The aggravating factor “Blame wrongly placed on other(s)” could cause problems in workplace gross 

negligence manslaughter cases.  In such cases, there are usually a multiplicity of individual and corporate duty 

holders and often multiple defendants with varying degrees of blame.  A common defence will be that the 

offender relied upon others and in the balance between the different duty-holders the offender’s failing did not 

amount to gross negligence. To run this defence, it will be necessary to highlight the duties and failings of 

others – or blame them.  The jury may reject such a defence and convict the defendant but it would be wrong 



 

 

for such a defendant to be ordinarily punished more harshly due to running a proper but ultimately unsuccessful 

defence (credit for guilty plea being dealt with elsewhere).  

 

The HSLA respectfully suggests that the wording would be more appropriate and clearer for the sentencing 

judge if it read “Blame inappropriately placed on other(s)”. This would allow the judge to increase the 

sentence where a defendant sought in an inappropriate and unjustified way to blame others, yet distinguish 

such a case from examples of defendants unsuccessfully but appropriately seeking to defend themselves on 

the basis that responsibility lay with others.  

 

The danger in the current wording is that most cases that are taken unsuccessfully to trial will inevitably lead 

to a judge increasing the sentence by reason of the “Blame wrongly placed on other(s)” aggravating factor.  

 

Question 11 – Do you have any comments on the sentencing ranges and starting points? 

 

The ranges themselves may be appropriate but the key for HSLA is that offenders in workplace health and 

safety type cases of gross negligence manslaughter should not ordinarily be taken to an 8 year, and sometimes 

12 year, starting point because they were aware of the risk of death and their omission lasted for weeks.  See 

therefore our response to Question 9. 

 

Question 12 – Do you have any views on the application of the guideline to case 5? 

 

No. 

 

Question 13 - Do you have any views on the application of the guideline to case 6? 

 

No. 

 

 


