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R v HONEY ROSE [2017] EWCA Crim 1168: The consequences of the failure to act

 V aged 7 had routine eye test with HR locum optometrist

 In fact V had hydrocephalus which was causing his optic discs to swell (papilloedema) 

 But V was asymptomatic and showed no outward signs of his chronic condition

 HR was under a statutory duty to examine the internal structure of the eyes for the purpose of detecting 
injury, disease or abnormality, and to refer V to a doctor if any such signs were present



Bare facts (cont)

 Two opportunities to spot the swollen discs: when checking the retinal images 
taken by the optical consultant and when conducting her examination of the 
eye with the ophthalmoscope

 In either case HR would have detected the abnormality and urgently referred 
V for further medical investigation

 Prosecution case: failure to inspect optic discs was negligent



Bare facts (cont)

 V died 5 months later of acute hydrocephalus

 The expert evidence was that, right up until the point of his collapse, he could have been saved by a 
surgical procedure had the condition been identified



Bare facts (cont)

 As a result of HR’s negligence, the chance to cure Vinnie’s condition was missed and he consequently died

 Her negligence was described as “rock bottom” by another senior optometrist 

 She was in breach of her statutory duty of care, the stated purpose of which was to detect signs of injury, 
disease or abnormality



The ingredients of GNM

1. HR owed a duty of care to V – not in issue
2. D negligently breached that duty of care – this was proved on the evidence
3. The negligent breach of duty caused the death of V (because it was a significant contributory factor) –

not in issue
4. It was reasonably foreseeable that the negligent breach of duty gave rise to a serious and obvious risk of 

death – held the prosecution could not prove this element and case should have been stopped at half-time
5. Having regard to the risk of death, the circumstances of the breach were truly exceptionally bad and so 

reprehensible as to justify the conclusion that it amounted to gross negligence and required criminal 
sanction



The emergence of the foreseeability test

 “The essence of the matter, which is supremely a jury question, is whether having regard to the risk of 
death involved, the conduct of the defendant was so bad in all the circumstances as to amount in their 
judgment to a criminal act or omission” – per Lord Mackay in Adomako [1995] 1 AC 171 (HL) 

 Series of judgments of the Court of Appeal in the wake of Adomako, dating back to Singh (Gurpal) (1999) 
WL 250004, in which the Court of Appeal appears to have identified the foreseeability test as an aspect of 
gross negligence



The emergence of the foreseeability test (cont)

 In Singh, D failed to maintain or service a gas fire in tenanted property
 Complaints by the tenants of the smell of gas and resulting illnesses
 Following direction approved:

“The circumstances must be such that a reasonably prudent person would have foreseen a serious
and obvious risk not merely of injury or even serious injury but of death. If you find such
circumstances in the case of the defendant whom you are considering you must decide whether
what he did or failed to do was so bad that it was criminal. That, of course, means that the degree of
negligence of which he was guilty was very high.”



The essence of the decision in Honey Rose

 Issue framed in the following way:
“The question raised by this case can be simply stated. In assessing reasonable foreseeability of 
serious and obvious risk of death in cases of gross negligence manslaughter, is it appropriate to take 
into account what a reasonable person in the position of the defendant would have known but for 
his or her breach of duty?”

 Answer: no 
 The foreseeability test is both objective and prospective
 Accordingly, the application of the test relates to knowledge available up until the moment of the breach 

not what D would have known but for his or her breach of duty



The essence of the decision in Honey Rose (cont)

 Thus, the general form of the question that a jury will need to consider when determining whether the 
foreseeability test is satisfied, will be something along the following lines:

“Are we sure that in the circumstances that prevailed, a reasonably prudent [person/professional] in 
the position of the defendant would have foreseen, at the moment of the breach, that [to act 
negligently in the way identified] would create a serious and obvious risk of death?”



Potential issues arising in connection with the test

Is the lazy practitioner in a better position than the incompetent or ignorant practitioner?

Will the judgment in Rose change the way cases are prepared?

How does one apply the foreseeability test in a case involving a series of negligent breaches?



A final thought

 In the final paragraph of the judgment in Rose, the CA stated:

“We add that this decision does not, in any sense, condone the negligence that the jury must have 
found to have been established at a high level in relation to the way that Ms Rose examined 
Vincent and failed to identify the defect which ultimately led to his death.  That serious breach of 
duty is a matter for the regulator; in the context of this case, however, it does not constitute the crime 
of gross negligence manslaughter.”



R v M J HOLDINGS LTD [2016] EWCA Crim 2142

 Medium culpability, harm category 2 offence
 Medium organisation
 Starting point £240,000
 Significant mitigating factors and small operating profit 
 On appeal – starting point reduced by 50% to reflect mitigation and modest profit



R v HAVERING BOROUGH COUNCIL [2017] EWCA Crim 242

 Medium culpability, harm category 1 offence
 Large organisation
 Fine £500,000
 Offence a significant cause of actual harm
 Sentencing judge required to consider moving up in the range identified at Step 2
 Further narrative in paragraph 2 precludes moving up a category, but not within the range
 Level of reduction afforded  at discretion of the sentencing judge



R v SANDHU [2017] EWCA Crim 908

 Where there are no guidelines from the Sentencing Council, the court has to apply the basic principles of 
sentencing – Part 12 of the Criminal Justice Act 2003.

 What of guidelines provided by the Sentencing Council for like offences?
 A useful check for considering whether a sentence arrived at by applying the statutory material has 

produced a sentence which is unduly lenient or manifestly excessive
 The practice of providing the sentencing court with newspaper and other reports of cases must stop.
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