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Health and safety offences are concerned
with failures to manage risks to health
and safety….
Health and Safety Offences, Corporate Manslaughter
and Food Safety and Hygiene Offences: Definitive
Guideline
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HSE Enforcement Policy – (para 2.1) enforcement
action should be “proportionate to the health and
safety risks”



Prosecution: (i) material risk (ii) S40 HSWA



Sentencing – Step 1, Harm
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No definition of ‘risk’ in HSWA or MHSWR or
Sentencing Guideline
“When the legislation refers to risks it is not contemplating
risk that are trivial or fanciful…..It is directed at situations
where there is a material risk to health and safety, which any
reasonable person would appreciate and take steps to guard
against”
R v Chargot [2008] UKHL 73

FisherScogginsWaters.co.uk

4

The Withdrawn ACoP to MHSWR (L21)
..a risk is the likelihood of potential harm from [a] hazard
being realised. The extent of the risk will depend on:
(i)
the likelihood of that harm occurring;
(ii) the potential severity of that harm…;
(iii) the population that might be affected by the hazard….

This definition distinguishes ‘hazard’ and ‘risk’
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Many prosecutions result from a fatal or serious
injury incident
We are prone to overestimate how much we understand
of the world and to underestimate the role of chance in
events. Overconfidence is fed by the illusory certainty of
hindsight.”

Daniel Kahneman Thinking, Fast and Slow (2011)
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In the National Lottery, the probability of winning
the jackpot (ie choosing the winning six numbers
from numbers 1-49) is 13,983,819



Probability means the same as the ‘likelihood’ or
‘chance’ of something happening



No matter how many people win the jackpot, the
probability remains the same
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Statistically all accidents have been waiting to
happen



Like winning the lottery jackpot, an accident does
not change the likelihood of one happening



R v F Howe & Son [1999] 2 All ER 249: “…it is often a
matter of chance whether death or serious injury
results from even a serious breach”
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Cyclist locked up for killing mother of two was an …



Payout for woman who lost leg in Cambridge fairground
crash judge said was an…



Water tank worker death in Cornwall was an …

If you describe something or someone as an accident
waiting to happen, you mean that they are likely to be a
cause of danger in the future for example because they are
in a poor condition or behave in an unpredictable way.
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The Smiler ride operating for 2years – 3m rides



The possibility of a block being reset when it was
occupied by a “valleyed” car was always there. For
the harm to arise: there needed to be both engineers
carrying out block resetting and a valleyed car
within the block.



But judge found high likelihood of harm
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R v Tata Steel [2017] EWCA Crim 704 - “The lathe in
question had been operated for some 150,000 man hours
[over 15 years] without incident. By itself, the period of
operation without incident is powerfully persuasive
pointer against the offence being one of high likelihood”



But R v Diamond Box [2017] EWCA Crim 1904 “Tata
Steel does not establish a principle that a substantial
period in which a risk did not in fact fruit into an accident
means that the likelihood of the risk was not high”…
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R v Squibb [2019] EWCA Crim 227 – Asbestos
exposure – 0.09% risk of death. Likelihood Low
R v Faltec [2019]- Legionella – “I do not conclude
that…a risk of between zero and 0.04% of death
resulting could possibly be described as low, when
considering an urban area.” Likelihood Medium.
R v Mick George Ltd [2019] EWCA Crim 519 –
422,000 tipper operations without incident – 0.04%
chance of death from electrical incidents. Likelihood
medium (once regulations breached)
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Safety on the railways since privatisation..
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Lack of risk vs lack of management



No accidents means well managed or luck?



Review of applicable legislation…



Dynamic v process
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Fairness



HSE enforcement policy para 3.1 states to promote
and maintain sustained compliance with the law –
i.e. promote good risk management. Therefore
courts’ decisions will potentially have impact



Potential for disparity between the court’s approach
to risk management and that taken in the
workplace.
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The sentencing process – determining the harm
category effectively asking the court to perform a
risk assessment



Insurance (Fallout from Lion Steel case – insurers
telling businesses how to manage risk – Insurers
likely be influenced by court decisions)
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Law commission 2011 – Expert Evidence in Criminal
Proceedings in England and Wales
Law Commission said that advocates tend not to
“probe, test or challenge” the underlying basis of
experts’ opinions, but attempt to undermine their
credibility (para 1.21)
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Named after 8th-century British mathematician
Thomas Bayes. It is a formula for determining
conditional probability.



R v Adams (No2)[1998] 1 Cr App R 377, CA – juries
employ common sense reasoning in reaching their
verdicts in criminal cases, and should not be
encouraged by expert witnesses to employ
mathematical formulae, such as Bayes’ Theorem, to
augment – or more likely confuse – their ordinary
reasoning processes.
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Statics and probability for advocates: Understanding the use
of statistical evidence in courts and tribunals (2017)
published by The Inns of Court College of Advocacy and the
Royal Statistical Society. The Introduction states:
“The Royal Statistical Society started to work on statistics and
the law following a number of court cases where the
interpretation of statistics, particularly those presented by
experts who were not professional statisticians, has been of
concern”
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Tim Harford, “Making a lottery out of the law” FT
31.1.15 – article about statistics and the law
“It is the controversial cases that grab everyone’s attention, so
it is difficult to know whether statistical blunders in the
courtroom are commonplace or rare, whether they are
decisive or merely part of the cut and thrust of legal argument.
But I have some confidence in the following statement: A little
bit of statistical education for the legal profession would go a
long way’.”
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Guides/primers for judges on scientific evidence
being published



In November 2019 primers on DNA analysis and
Forensic gait were published



Future primers on the topics of statistics and the
physics of vehicle collisions are planned
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