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The key allegations against MH (the Project Director) were that he:

(1) Failed to prepare any, or certainly any sufficient, risk assessment or

method statement for the repair work being undertaken on the Pier.

(2) Failed to ensure safety nets placed under the Pier.

(3) Failed to identify that the work was not being properly supervised.

Key allegations against the Project 
Director



The key allegations against PD (the Site Manager) were that he:

(1) That he failed to supervise the work properly, and in particular failed to

ensure that workers used harnesses and lanyards and were ‘clipped on’.

(2) That, on the morning of the incident, he instructed the workers to remove a

pedestrian walkway (“the western walkway”) with the result that the only way off

the pier was to walk across a plyboard walkway with exposed edges.

(3) That he permitted work to continue even though there was no, or no

sufficient, method statement or risk assessment in place.

Key allegations against the Site 
Manager



The elements of the offence of are:

1. The defendant owed an existing duty of care to the victim.

2. The defendant negligently breached that duty of care.

3. At the time of the breach there was a serious and obvious risk of death. Serious, in this

context, qualifies the nature of the risk of death as something much more than minimal or

remote. …. An obvious risk is one that is present, clear, and unambiguous. It is immediately

apparent, striking and glaring rather than something that might become apparent on further

investigation.

Ingredients of offence of GNM
R v Broughton [2020] CA  



The elements of the offence of are:

4. It was reasonably foreseeable at the time of the breach of the duty that the breach gave

rise to a serious and obvious risk of death.

5. The breach of the duty caused or made a significant (i e more than minimal) contribution

to the death.

6. The circumstances of the breach were truly exceptionally bad and so reprehensible as to

justify the conclusion that it amounted to gross negligence.

Ingredients of offence of GNM
R v Broughton [2020] CA  



Soole J. held that in order for ingredient 3 to be satisfied:

(a) the risk must be serious and obvious at the time of breach, and

(b) the gravity of the risk must arise from the breach.

Therefore the requirement in the offence is not to establish that the risk of

death is serious and obvious if the dangerous event occurs. What must be

established by the prosecution is that there is a clear and present risk of

death at the time of the breach alleged.

Ingredient 3: serious and obvious 
risk of death



Soole J. held that in order for ingredient 4 to be satisfied:

(a) the question whether it is foreseeable that there is a serious and

obvious risk of death must exist at and is to be assessed with respect to the

information available to the defendant at the time of the breach of duty; and

(b) it is not appropriate to take into account what the defendant would

have known, but for his breach.

Ingredient 4: foreseeability of 
death



Therefore Soole J concluded:

“To put it more generally, if a reasonable person possessed of the knowledge

available to the defendant would have foreseen only a chance that the risk of

death might arise, that is not enough to justify a conviction of gross

negligence manslaughter.”

Ingredient 4: foreseeability of 
death



R v Broughton (CA)

In Broughton there was evidence that, but for the defendant’s breach, there

was a 90% chance that the deceased would have survived. The Court of

Appeal stated that a 90% chance was not sufficient for the jury to be able to

find causation established, and that there was an “arguably wide” gap

between a 90% chance and being sure.

Ingredient 5: causation



Soole J:

“In a case where the issues involve determination of whether a

defendant in this particularly specialist field has fallen below

appropriate standards of care… I see no basis on which a reasonable jury

could reach that conclusion in the absence of supporting expert

evidence.”

Expert evidence



No conclusion reached by Soole J, but considered by CA in:

R v Kuddus

R v Zaman

R v Sellu

And by Professor David Oremerod in a paper on gross negligence

manslaughter.

Accumulation of breaches?
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