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CASELAW UPDATE 



R v Kier Infrastructure and Overseas Ltd [2023] EWCA Crim 1564 

(Sentencing)

4 offences under the HSWA - Fines of £1.250M and £3.165M – total = £4,415,000 and Prosecution 

costs of c.£88K.

HC1, High and Medium culpability for different offences. 
Lord Justice Holroyde
Justice Swift
Justice Hilliard

APPEAL AGAINST SENTENCE - Dismissed

• Grounds of appeal: sentencing judge failed to take sufficient account of the mitigation and did 

not explain how he had done so. 

• Judge correctly balanced the identified factors – to make the necessary assessment of 

culpability and harm and aggravating and mitigating factors. Save for a guilty plea, the 

sentencing guidelines do not assign percentage increases or reductions for particular 

factors….. An exercise of judgement (R v Whirlpool UK Appliances Ltd [2017] EWCA Crim 

2186).

• Had the Judge relied on the resources of the parent company the figures would have been 

higher.
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R v Maxwell (Andrew), 2023 NICA 21

37 counts of making and distributing indecent images
10 months custody

APPEAL AGAINST SENTENCE - Dismissed

Same principle argued: 

Strong mitigating factors, delay. Ground of appeal:  fact Judge did not set out a starting 
point for sentence after applying aggravating and mitigating factors. 

• It follows that the judge should state what sentence he would have reached prior to 

reduction for the plea. This omission not fatal, if there is enough in the sentencing 
remarks to work out exactly what considerations the judge took into account and 
whether or not his sentence was manifestly excessive or wrong in principle 
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R v Leivers [2023] EWCA Crim 1569

Company convicted after a trial of 2 counts of corporate manslaughter. Plea of guilty to 2 offences of 

Section 2 HSWA. Company fined £2M. 

Applicant sentenced for 2 counts of gross negligence manslaughter and section 2 HSWA to 13 years 

imprisonment. Leading role, culpability A. Directors disqualification 15 yrs. Costs £30K.

Dame Victoria Sharp,
Justice Goss
Justice Farbey

APPLICATION TO RENEW LEAVE AGAINST CONVICTION AND 

SENTENCE  – Dismissed on both conviction and sentence

Sentence – Culpability A, two deaths, numerous aggravating 
factors and several mitigating factors including health and caring 
responsibilities - appeal dismissed.
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R v Leivers [2023] EWCA Crim 1569

Grounds of appeal: Two grounds against conviction 

1) The prosecution were wrongly allowed to rely on body worn footage before cautioning the defendant as 

reasonable grounds to suspect an offence and breach of Code C, J exercised his discretion under 78 

irrationally.

Dismissed on basis that at time BW taken case was at an investigative phase and insufficient known for an 

objective officer to conclude that there were any grounds to suspect any offence committed by applicant.

2) The prosecution should not have been allowed to rely on bad character of the company when the 

Appellant was company secretary.  As a consequence jury directions on Appellant’s character were 

undermined.

Dismissed on basis that the conviction was relevant to the need for Health and Safety steps to be taken, she 

was previously connected to the company by being Company Secretary at the time of the previous fatality, it 

was inevitable that this historic connection with the company would be admitted. Judge fairly directed jury 

re character.
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HSE v Evergreen Construction UK Limited [2023] EWCA Crim 237 

Company convicted after trial of offences under section 3(1) of the Health and Safety at Work etc Act 
1974 and regulation 4(1) of the Work at Height Regulations 2005.

Fined £150,000

RENEWED APPEAL AGAINST CONVICITON- Dismissed 

Lord Justice Dingemans 

Mr Justice Lavender 

HHJ Menary KC

Concerned the death of an employee who had suffered crushing injuries from falling materials unloaded from 
a lorry at a construction site. For the appellant, the matter which had been in issue at trial was whether it had 
been appointed in writing as the Principal Contractor as as such whether the unloading operation came within 
the scope of its duty under s3 (1) HSWA 74. 
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HSE v Evergreen Construction UK Limited [2023] EWCA Crim 237 

At trial, the Prosecution had been successful in seeking to admit evidence 
of bad character under s101 (1)(d) CJA 2003 

Evidence that was admitted as establishing propensity:

1. A Notice of Contravention and two Prohibition notices relating to a 
different site operated by the Appellant, nine months before the index 
offences.

2. A Notice of Contravention in respect of a further different site 
operated by the Appellant, six months before the index offences. 

3. Correspondence between the HSE and the Appellant concerning 
remedial action undertaken following the service of the Notices above.

4. Photographs of the two sites taken by the HSE Inspector
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HSE v Evergreen Construction UK Limited [2023] EWCA Crim 237 

GROUNDS OF APPEAL:

1. That the previous Notices should not have been admitted as evidence 
amounting to bad character. 

2. The Court erred in concluding that the previous Notices could establish 
propensity. 

3. The Notices were not relevant to the matters in issue at trial and therefore ought 
not to have been admitted s.101(1)(d) CJA 2003.

RENEWED APPLICATION WAS REFUSED ON EACH GROUND. 
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R v S&S Quality Building Construction Limited [2023] EWCA 
Crim 1403

Company sentenced following plea of guilty at PTPH for single count s3 HSWA 1974
Fined £600,000 

High culpability, harm category 3 (Level A harm risked, low likelihood of harm), Medium sized organisation 

Lord Justice Singh, Mr Justice Lavender, Mr Justice Johnson

GROUNDS OF APPEAL:

1. The Judge was wrong to move from HC3 to HC2 given the number of workers on site 

2. The Judge was wrong to increase from a starting point of £450,000 to £850,000 at stage 2 

3. That £850,000 was too high given the turnover of the Company 

4. Credit ought to have been awarded for post-accident improvements to H&S

 APPEAL ALLOWED on ground 2. Fine reduced from £600,000 to £450,000.
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